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DAN MORALES

ATTORNEY GENERAL

State of Wexas

October 9, 1996

Mr. Scott M. Kidwell
Assistant City Attorney
P.O.Box 1152

Midland, Texas 797025-1152

OR96-1839

Dear Mr, Kidwell:

You ask whether certain information is subject to required public disclosure under chapter
552 of the Government Code. Your request was assigned ID# 101159.

. The Midland Police Department (the “department) received a request for all internal affairs
investigation materials concerning excessive use of force regarding two police officers. You claim
that specific portions of the requested material are excepted from required public disclosure by
sections 552.101, 552.108, and 552.111 of the Government Code. We have considered the
exceptions you claim and have reviewed the marked documents at issue.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” This section encompasses information
protected by other statutes. You claim that certain information, highlighted in orange, is confidential
because it reveals the identity of juvenile offenders. Section 51.14(d) of the Family Code was
repealed by the Seventy-fourth legislature. Act of May 27, 1995, 74th Leg., R.S,, ch. 262, § 100,
1995 Tex. Gen. Laws 2517, 2590 (current version at Family Code § 58.007 et seq.). However, the
repealing bill provides that “[c]onduct that occurs before January 1, 1996, is governed by the law
in effect at the time the conduct occurred, and that law is continued in effect for that purpose.” Id
§ 106, 1995 Tex. Gen. Laws at 2591; Open Records Decision No. 644 (1996) at 5. The requested
records which you have marked that involve juvenile offenders appear to concern conduct that
occurred before January 1, 1996. .

At the time the conduct occurred, the applicable law in effect was Family Code section 51.14
which provided, in pertinent part:

. (d)  Except as provided by Article 15.27, Code of Criminal
Procedure, and except for files and records relating to a charge for
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which a child is transferred under Section 54.02 of this code to a
criminal court for prosecution, the law-enforcement files and records
[concerning a child] are not open to public inspection nor may their
contents be disclosed to the public.

Act of May 22, 1993, 73d Leg., R.S., ch. 461, § 3, 1993 Tex. Gen. Laws 1850, 1852, repealed by
Act of May 27, 1995, 74th Leg., R.S,, ch. 262, § 100, 1995 Tex. Gen Laws 2517, 2590. In Open
Records Decision No. 181 (1977) at 2, this office held that former section 51.14(d) excepts police
reports which identify juveniles or furnish a basis for their identification. See also Open Records
Decision No. 394 (1983) at 4-5 (applying former Fam. Code § 51.14(d) to “police blotter” and
related information). You do not indicate that the records at issue here relate to charges for which
the city transferred the juvenile under section 54.02 of the Family Code' to a criminal court for
prosecution, or that article 15.27 of the Code of Criminal Procedure? applies. None of the exceptions
to former section 51.14(d) appear to apply to the requestor, See Act of May 22, 1993, 73d Leg.,
R.S., ch. 461, § 3, 1993 Tex. Gen. Laws 1850, 1852 (repealed 1995) (formerly Fam. Code
§ 51.14(d)1), (2), (3)). Accordingly, we conclude that the department must withhold the orange
highlighted records under section 552.101 of the Government Code as information deemed
confidential by law. We note, however, that there is other information within the records which
identifies juveniles or furnishes a basis for their identification. This additional information must be
withheld by the department. We have marked a sample of the type of information that you must
withhold.

We also caution that section 552.101 excepts from disclosure criminal history report
information (“CHRI™). Generally, such information is confidential and not subject to disclosure.
Federal regulations prohibit the release of CHRI maintained in state and local CHRI systems to the
general public. See 28 C.F.R. § 20.21(c)(1) (“Use of criminal history record information
disseminated to noncriminal justice agencies shall be limited to the purpose for which it was
given.”), (2) (“No agency or individual shall confirm the existence or nonexistence of criminal
history record information to any person or agency that would not be eligibie to receive the
information itself.”). Section 411.083 provides that any CHRI maintained by the Department of
Public Safety (“DPS”) is confidential. Gov’t Code § 411.083(a). Similarly, CHRI obtained from
the DPS pursuant to statute is also confidential and may only be disclosed in very limited instances.
Id. § 411.084; see also id. § 411.087 (restrictions on disclosure of CHRI obtained from DPS also
apply to CHRI obtained from other criminal justice agencies). Therefore, if you have CHRI in your
possession and it falls within the ambit of these state and federal regulations, you must withhold the
CHRI from the requestor. You also argue that some of the records, the yellow highlighted
information, are protected under section 552.101 by the “informer’s privilege.” Texas courts have

‘Act of May 25, 1973, 63d Leg., R.S., ch, 544, § 1, 1973 Tex. Gen. Laws 1460, 1476-77, amended by Act of
May 19, 1975, 64th Leg., R.S., ch. 693, §§ 15-16, 1975 Tex. Gen. Laws 2152, 2156-57 (adding subsecs. (m), (i), (k),
(), amended by Act of May 8, 1987, 70th Leg., R.S,, ch. 140, §§ 1-3, 1987 Tex. Gen. Laws 309 (amending subsecs.

(), ), §))-
2Act of May 22, 1993, 73d Leg., R.S., ch. 461, § 1, 1993 Tex. Gen. Laws 1850-51.
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recognized the informer’s privilege. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. App.
1969). It protects from disclosure the identities of persons who report activities over which the
governmental body has criminal or quasi-criminal law-enforcement authority, provided that the
subject of the information does not already know the informer’s identity. Open Records Decision
Nos. 515 (1988) at 3, 208 (1978) at 1-2. The informer’s privilege protects the identities of
individuals who report violations of statutes to the police or similar law-enforcement agencies, as
well as those who report violations of statutes with civil or criminal penalties to “administrative
officials having a duty of inspection or of law enforcement within their particular spheres.” Open
Records Decision No. 279 (1981) at 2 {citing Wigmore, Evidence, § 2374, at 767 (McNaughton rev.
ed. 1961)). The report must be of a violation of a criminal or civil statute. See Open Records
Decision Nos. 582 (1990) at 2, 515 (1988) at 4-5. We do not believe that the reports in this case fall
under the protection of the informer’s privilege. The department, therefore, may not withhold the
yellow highlighted information under section 552.101.

Nonetheless, some of the information within the materials is protected by section 552.117.
Section 552.117 provides that information may be withheld if it is

information that relates to the home address, home telephone
number, social security number, or that reveals whether the following

person has family members:
* * * *

(2) a peace officer as defined by Article 2.12, Code of
Criminal Procedure, or a security officer commissioned under Section
51.212, Education Code.

Since Section 552.117 excepts from required disclosure peace officers’ home addresses,
home telephone numbers, social security numbers, and information revealing whether the
officers have family members, the department must withhold this information from disclosure.
Code Crim. Proc. art. 2.12(2); Open Records Decision Nos. 532 (1989), 530 (1989).

You next argue that a portion of the requested material, the green highlighted information,
is protected from disclosure by section 552.108. Section 552.108 excepts from disclosure
“[ilnformation held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime,” and “[a]n internal record or notation of a law enforcement
agency or prosecutor that is maintained for internal use in matters relating to law enforcement or
prosecution.” Gov’t Code § 552.108; see Holmes v. Morales, 924 S.W.2d 920 (Tex. 1996). You
assert that the marked information reveals the department’s use of force policies. Release of this
information, you argue, would hinder the department’s enforcement activities. After reviewing the
materials, we conclude that most of the green highlighted information is protected by section
552.108. We have marked the information the department may withhold under section 552.108.

Finally, you claim that certain information, the pink highlighted information, is excepted
from disclosure pursuant to section 552.111 of the Government Code. Section 552.111 excepts “an
interagency or intraagency memorandum or letter that would not be available by law to a party in
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litigation with the agency.” In Open Records Decision No. 615 (1993), this office reexamined the
predecessor to the section 552.111 exception in light of the decision in Texas Department of Public
Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.--Austin 1992, no writ), and held that section
552.111 excepts only those internal communications consisting of advice, recommendations,
opinions, and other material reflecting the policymaking processes of the governmental body. An
agency’s policymaking functions, however, do not encompass internal administrative or personnel
matters; disclosure of information relating to such matters will not inhibit free discussion among
agency personnel as to policy issues. Open Records Decision No. 615 (1993) at 5-6. In addition,
section 552.111 does not except from disclosure purely factual information that is severable from
the opinion portions of internal memoranda. We do not believe that the requested information is
excepted from disclosure by section 552.111; it merely encompasses internal administrative or
personnel matters. The department, therefore, may not withhold the pink highlighted information
under section 552.111.

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts presented
to us in this request and should not be relied upon as a previous determination regarding any other
records. If you questions about this ruling, please contact our office.

Yours very truly,

7

Don Ballard
Assistant Attorney General
Open Records Division

JDB/ch
Ref: 1D# 101159
Enclosures: Submitted documents

¢c:  Mr. Jane E. Bishkin
Texas Conference of Police and Sheriffs
1414 N. Washington
Dallas, Texas 75204
(w/o enclosures)



